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PEC'SION

FILZ: B-188971 ' DATE: Deptember 27, 19TT

MATTEP “*<: Dapartment of Labor, Employment Training
Administration--Retroactive Temporary Promotion

DIGEST: Debkr:nent of Labor seeks a ruling on
legality of employee retroactive
teaporary: promotion that it effected
when its intent to permanently promote
and reassign a GS5-3 exmployee to a
GS-4 position effective on August 4§,

1875, was frustrated through improper
-gtir staffing procedures. Persgonnel
actions may not be made retrnectively
effactive absent an unistified or
unwatranted perconnel action that deprived
employee of vested right. Because em-
ployee had no vested right to a promotion,
action was improper, howavers, erroneous
payments may be waived under 5 U.S.C.

§ 5584, °

This action 1nv01ven a request from Mr, Alhert J. Angebranndr,
Admlafstrator, Administration and Manasement, Employmanc and
Training Administraticon (ETA), Department of Labor, Washington,
D.C., for a ruling on the legality of a retroactive temporary
promotiou that ETA made on September 24, 1975, retroactive to
August 4, 1975. The lugality of the retroactive temporary
promotion wus originally questioned by the Civil lervice Com-
mission (CSC) in 4its report on a review >f ETA merit staifing
actions in which it advised ""‘A to obtain a determination from
this Office.

. The factual situation of the case is relatively uncomplicated.
In darly June 1975, a certain ETA office requested the personnel
office to fill an entry level grade GS-4 cierical position. Several
applications for the position were referred to that office for
review, which resulted in the selection of a grade GS5-3 employea.
The Personnel Specialist wnho was servicing the request, reviewed
the applications to insure that qualiiicaiion requircments had
been satisfied and then contactcd the employee's office and
negotiated 1 releasa date of August 4, 1975. This action was
erroneous in tha: agency merit staffing procedures had not been
complied vich as required by regulstions. The error, however,
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was not recognired by the Personnel Specialisr, who subsequently
want on emerygency leave in late July 1975 for sevaral days.
Several veaks had elzpsed when the agency datected the erroc.

To corract this error, the personnel offi:e formally announced
the position under merit staffing procedures, It was decided to
give the amployee who had been erroneously placed in the position
a ratroact!ve timparairy promotion to g:ade GS-4 effective as of
August 4, 1975, to compunsate her for not having baec promoted
when she was erronecualy placed info the position. As a result of
questicns raised by C3C concerning the legality of this action,

a rulivy is being requested from our Office.

Our dccisicna hsve generally held that personrel a2ations,
{ucluding promotiona way not he made retroaccively effective
absent an unjustified cr unwarranted personnel action that deprived

- an employes of a wested right granted by mandatory provision of law,

regulation, or agreement, See 55 Comp. Gen. 42 (1975) and decisio- =z
cited therein. In the inatant case, there does not appear to have
been a mandatory provinion of law, regulation, or agrcement that
required the promotion of tha employee in question on Aigust 4, 1975,
or on any other specific date. Accordingly, we have concluded

that there was no avthority under the Back Pgy Statute, 5 U.S.C.

§ 5596 for the retroactive temporary promotion of the employee.

Howavar, in order tc avoid undue hardship and inequity,
erroneous overpayuents tmade in connection with this retroactive '
temporary promotion may be considered for waiver under the provisions
of 5 U,5.C. § 5584 and 4 C.F.R. §§ 91.4 and 91.5, governing the
standards for waiver of c¢laims for erroneocus paymant of pay and
allowances. -

Acting omptrolle- &nera
of the United States






